In Sec,   ex rel.  Chacon v.  Phelps  Dodge Corp.j   3 FMSHRC  2508   (November
1981),   pet   for  review  filed,   No.  81-2300  (D.C.   Cir.   "December   11,   1981),   the
Commission  affirmed   their  Pasula-Robinette   test,   and  explained   the   proper
criteria   for  analyzing  an  operator's business   justification   for   an   adverse
action:

Commission  judges must  often  analyze   the merits   of   an
operator's   alleged business   justification   for   the
challenged   adverse  action.     In  appropriate cases,   they
may  conclude  that  the  justification  is   so  weak,   so   im-
plausible,   or   so  out  of  line with  normal  practice  that
it  was  a mere  pretext   seized upon  to  cloak discriminatory
motive.     But   such   inquiries must  be  restrained.

The Commission  and  its  judges have neither  the   statutory
charter nor  the  specialized  expertise to   sit   as   a  super
grievance or  arbitration board meting out   industrial
equity.     Cf .     Youngstown Mines Corp. ,   1   FMSHRC 990,   994
(1979).     Once   it   appears   that  a proffered  business
justification  is  not   plainly  incredible  or  implausible,
a  finding of  pretext  is inappropriate.     We and  our  judges
should not   substitute for the operator's business   judgment
our views  on  "good"  business practice or  on whether   a
particular   adverse  action was  "just"  or   "wise."     Gf.

^

v.   Eastern  Smelting & Refining Corp.,  598 F.   2d  666,   671
(1st  Cir .   1979) .     The proper  focus,   pursuant   to  Pasula,
is  on whether  a credible  justification   figured   into mo-
tivation  and,   if   it  did,   whether   it   would have   led   to   the
adverse  action  apart   from  the miner's  protected   activities.
If  a proffered   justification  survives  pretext   analysis   ...,
then  a   limited  examination   of  its  substantiality  becomes
appropriate.     The question,   however,   is  not  whether   such   a
justification  comports  with  a judge's  or  our   sense  of
fairness  or  enlightened business   practice.     Rather,   the
narrow statutory  question  is  whether  the  reason was   enough
to have  legitimately moved  that  operator   to  have   disciplined
the miner.     Cf.   R-W Service System Inc.,   243  NLRB   1202,
1203-04 (197"9T(articulating  an  analogous   standard).     3  FMSHRC
at  2516-17.     Thus,   the Commission   first   approved   restrained
analysis  of   an operator's   proffered  business   justification
to  determine  whether  it  amounts   to   a pretext,     Second,   they
held  that  once  it   is determined  that  a business  justifica-
tion  is not   pretextual,   then  the  judge  should  determine
whether  "the  reason was  enough  to have   legitimately moved
the  operator"   to  take  adverse action.

By  a "limited" or  "restrained"   examination  of   the operator's
business   justification the Commission  does   not  mean  that   an
operator's  business   justification  defense  should  be  examined
superficially  or  automatically   approved   once  offered.     Rather,
the  Commission   intends   that   its  Judges,   in  carefully   analyzing
such defenses,   should not   substitute his business   judgment   or
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